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UNI TED STATES OF AMERI CA
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. A-Plus Roofing, Inc.,
Respondent; 8 U. S.C. 1324A Proceedi ng; Case No. 89100479

SUMVARY DECI SI ON AND CRDER

On Septenber 25, 1989, a Conpl ai nt Regardi ng Unl awful Enpl oynment was
filed against A-Plus Roofing, Inc., herein called the Respondent, by the
United States of Anerica, through the Departnent of Justice, Inmgration
and Naturalization Service, herein called the Conplainant. Attached
thereto and incorporated therein is the Notice of Intent to Fine. On
Cctober 3, 1989, the Ofice of the Chief Administrative Hearing Oficer
i ssued a Notice of Hearing on Conplaint Regarding Unlawful Enploynent,
scheduling the hearing in this matter to be held on or about January 23,
1990. Atinely Answer was filed by Respondent, on Novenber 3, 1989.

On Decenber 12, 1989, Conplainant submitted a Mtion for Parti al
Summary Decision as to all counts of the Conplaint except with regard to
t he enpl oynent of Manuel Casteneda. On January 2, 1990, Conpl ainant filed
a Mtion for Leave to Anmend Conplaint to strike Casteneda from the
all egations in Count | and to add a new Count IV alleging the failure to
present the Form -9 for Casteneda. On January 4, 1990, follow ng the
failure of Respondent to produce a conpleted Form 1-9 Casteneda,
Conpl ai nant subnmitted a second Mdtion for Partial Sunmary Decision, in
which it sought sumary decision as to the new count |V.

On January 12, 1990, the hearing originally scheduled for January
23, 1990 was continued indefinitely pending consideration of
Conpl ai nant's Mdtion for Summary Decision. On March 2, 1990, Conpl ai nant
filed its Second Mdtion for Leave to Anend Conplaint to reduce the anpunt
of the fine from $7,750 to $5,000. Subsequent efforts to reach a
settl enent were unsuccessful, and on June 18, 1990, the notions to anend
t he conplaint were granted.

Respondent does not contest the violations alleged in the anended

conpl ai nt but does argue that the amount of the fine sought is excessive.
Thus there is no issue as to any material fact with
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regard to the alleged violation. The sole issue for deternination is the
anmount of the fine to be inposed.

Ruling on Mbtion for Sunmary Judgnent

28 CFR Section 68.8(c)(1) provides that any allegation not expressly
denied in the Answer shall be deened to be admitted. Section 68.8(c)(2)
provides that the Answer shall include a statenment of the facts
supporting each affirmati ve defense. Section 68.36 provides that

(a) any party may . . . nove with or without supporting affidavits
for a summary decision on all or any part of the proceeding. Any other
party may, wthin ten (10) days after service of the notion, serve
opposing papers with affidavits, if appropriate, or counternove for
summary deci si on.

(c) The Administrative Law Judge may enter sunmmary decision for
either party if the pleadings, affidavits, nmaterial obtained by discovery
or otherwise, or matters officially noticed show that there is no genuine
issue as to any material fact and that a party is entitled to summary
deci si on.

Section 68.1 of the Rules provides that the Rules of Civil Procedure
for the District Courts of the United States shall be applied in any
situation not provided for or controlled by the Final Rules, or by any
statute, executive order, or regulations. Thus, it is appropriate, in
considering the standards for granting a Mtion for Sunmmary Decision
under Section 68.36, to look to Rule 56 of the Federal Rules of G vi
Procedure, which relates to summary judgnents, and the cases with regard
t heret o.

The Suprene Court has stated that the purpose of the summary
judgnent procedure is to avoid an unnecessary trial when there is no
genuine issue as to any material fact, as shown by the pleadings,
affidavits, discovery, and judicially-noticed matter. Celotex Corp. V.
Catrett, 477 U S. 317 (1986). A material fact is one which affects the
outcome of a hearing. Anderson v. Liberty Lobby, 477 U 'S. 242 (19896).
If no genuine issue of material fact and no defense exists in the case
the conplainant is entitled to sunmary judgnent as a matter of |aw when
it has set forth a prinma facie case in its pleadings upon which relief
may be granted. See Rawdon v. United States, 364 F.2d 803 (9th Cir.
1966), cert. denied, 386 U S. 909 (1967); United States v. Leitner, 86
F. Supp. 628 (N.D. Cal. 1949), aff'd, 184 F.2d 216 (9th Cr. 1950).

Upon a full consideration of the pleadings and the affidavits and
exhibits subnmitted in support of Conplainant's two Mtions for Partial
Sunmmary Judgrent, | conclude that there is no genuine issue as to any
mat erial fact and the Conplaint, as anended, is
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sufficiently particularized to support a Summary Decision. Accordingly,
Conplainant's Mtions for Partial Summary Decision are hereby granted
Upon the entire record, | nmake the follow ng:

Fi ndi ngs of Fact

The Inmmigration Reform and Control Act of 1986 (IRCA) establishes
several mmjor changes in national policy regarding illegal imrgrants.
Section 101 of IRCA anends the Immigration and Nationality Act of 1952,
herein called the Act, by adding a new section 274A (8 U S.C. 1324a)
whi ch seeks to control illegal imigration into the United States by the
i nposition of civil liabilities, upon enployers who knowingly hire,
recruit, refer for a fee or continue to enploy unauthorized aliens in the
United States. Essential to the enforcenent of this provision of the | aw
is the requirenent that enployers conply wth certain verification
procedures as to the eligibility of new hires for enploynent in the
United States.

Sections 274A(a)(1)(B) and 274A(b) provide that an enployer nust
attest on a designated formthat it has verified that an individual is
not an unauthorized alien by exam ning certain specified docunents to
establish the identity of the individual and to evidence enploynent
aut horization. Further, the individual is required to attest, on the
designated form as to enploynent authorization. The enpl oyer is required
to retain, and nmake available for inspection, these forns for a specified
period of time. Form1-9 is the form designated for such attestations.
Section 274A(e)(5) provides for the inposition of a civil penalty of not
| ess than $100 and not nore than $1,000 for each individual with respect
to whoma violation of 274A(a) (1) (B) occurred.

The  Conpl ai nant al l eges that Respondent violated Section
274A(a) (1) (B) of the Act bhy:

Count |

Failing to prepare the Enploynment Eligibility Verification Form
(Form1-9) for the followi ng enployees hired for enploynent in the United
States after Novenber 6, 1986

Jesus CGonez- Cuebas
Bill Gavia

Robert Johnson

Enri que Martinez
Jose Carl os Pedroza
| gnaci o Tuscano

cuRWNE
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Count |1

Failing to ensure that the foll owi ng enpl oyees, hire for enpl oynent
in the United States after Novenber 6, 1986, properly conpleted Section
1 of the Forml-9:

1. Joaquin Aguirre
2. Ricardo Gonzal ez
3. David Aguirre-QGQuznan

Count |11

Failing to conplete Section 2 of the Form |-9 properly for the
following enployees hired for enploynent in the United States after
Novenber 6, 1986:

1. Jose Villa
2. Felipe Vega

Count |V

Failing to present a Form1-9 for the follow ng enpl oyee, hired for
enploynment in the United States after Novenber 6, 1986:

1. Manuel Casteneda

Si nce Respondent does not contest the substantive allegations of the

conplaint, and no controverting evidence has been submtted, | conclude
t hat Conpl ai nant has established a prina facie case which has not been
controverted by Respondent. Accordingly, | find that Respondent has

violated Section 274A(a)(1)(B) of the Act as alleged, 8 U S.C. Section
1324a(a) (1) (B)

Cvil Penalties

Since | have found violations of Section 274A(a)(1)(B) of the Act,
assessnment of civil noney penalties is required by the Act. Section
274A(e) (5) states:

(5) ORDER FOR CIVIL MONEY PENALTY FOR PAPERWORK VI OLATIONS. Wth respect
to a violation of subsection (a)(1l)(B), the order under this subsection
shall require the person or entity to pay a civil penalty in an anount of
not less than $100 and not nore than $1,000 for each individual wth
respect to whom such violation occurred. In determ ning the anount of the
penal ty, due consideration shall be given to the size of the business of
the enployer being charged, the good faith of the enployer, the
seriousness of the violation, whether or not the individual was an
unaut hori zed alien, and the history of previous violations.

The anended conplaint seeks a penalty of $490 for the violations

found with regard to each of the six enployees naned in Count | of the
conplaint; $325 for the violations with regard to each of the five
enpl oyees naned in Counts Il and IIl; and $435 for the violation with

regard to the enployee nanmed in Count |V, for a total of $5,000.
Respondent contends that the fines are excessive. Specifically,
Respondent argues that the anmobunt of the fines sought are out-
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side the discretion permtted by the statute; that the fines are
i nproperly based upon Respondent's alleged |ack of cooperation and its
failure to provide reliable evidence to substantiate its claim of
inability to afford the amount of the fine; and that there are no
rational reasons for the variation in the anmount of the fines sought for
the different counts of the Conplaint.

As noted above, Section 274A(e)(E) sets forth certain guidelines to
be used in determining the anbunt of the fine inposed. The argunents and
the evidence subnmitted by the parties with regard to these factors show.

(1) Size of the business: Respondent, a San Francisco Bay area
roofing contractor, with a high enployee turnover, enploys between five
and twenty-five workers at a tine, depending upon the season and the
wor kl oad; enpl oyee turnover is very high. Respondent's business grossed
$2.6 mllion in 1987, and $2.4 million in 1988. Figures for 1989 were not
nmade avail abl e, through Respondent subnits an affidavit of its accountant
stating that Respondent reported a 1988 tax |oss of $37,104.00 for the
t axabl e year ending June 30, 1988 and an approxi nate tax |oss of $70, 000
for the taxabl e year ending June 30, 1989. However, the nbst current tax
return subnitted, 1987-1988, shows that Respondent president and sole
sharehol der Gary Fabriani received conpensation in the anount of
$199, 794, up from $93.944 in 1987. Evidence as to Fabriani's salary for
the 1988-1989 fiscal year is contained in an attachnment to the
Decl aration of Respondent's Corporate Secretary Phyllis Wsson which was
prepared for purposes of settlenent negotiations herein. That attachnent
states that Fabriani's annual salary for 1988-1989 has only $24,000. The
attachment further shows a salary to Fabriani's wife of $24,000 and a
loan from the Fabriani's to Respondent of $143,000. No corroborating
statenents as to this information have been subnitted from Respondent's

outside accountant. In the circunstances, | find that Respondent has
failed to establish either its inability to pay the fines, or that the
fines, which are well below the statutory limts are excessive in

relationship to Respondent's size. The ability to denonstrate tax | osses
does not necessarily establish the Respondent's poor financial condition
nor its inability to pay the penalty.

(2) Good faith of the enployer: Although Conplainant initially
asserted that Respondent displayed bad faith both in its conpliance with
the hiring and verification requirenents of the statute and in its
subsequent dealing with the INS, it seens to have abandoned, at | east
partially, this contention in the second notion to anend the conpl aint
to reduce the anobunt of the fine. Thus it appears that Conplainant's
assertions of bad faith center mainly upon Re-
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spondent's alleged failure to properly verify the eligibility of one
third of its workforce. In this regard, Respondent asserts that it nust
hire people in the field for short periods of tinme which prevents it from
correcting the nmistakes of its nmnagerial personnel. However, there is
no evidence that Respondent took affirmative steps to ensure that its
field managerial personnel conplied with the verification requirenents
of the statute; and Respondent's failure to conply with the | aw nust be
attribute to its unwillingness to institute the necessary procedures and
training to insure conpliance

(3) Seriousness of the violation: The Conpl ai nant asserts that the
failure to properly prepare Forns |-9 for its enpl oyees precludes the INS
fromproperly verifying the eligibility of Respondent's enpl oyees, which
i mpedes the enforcenment of the law. A total failure to prepare and/or
present the Forns |-9 is even nore serious since such conduct conpletely
subverts the purpose of the law. Thus it is appropriate to assess a
greater fine for such failure.

(4) \Wether the individuals enployed were unauthorized aliens: The
conpl ai nt does not allege the enpl oynent of unauthorized aliens.

(5) History of previous violations: This was the first inspection
of Respondent. Therefore there is no history of previous violations.

Havi ng considered the evidence and the argunents submtted by both
parties, as set forth above, | find that the fines sought fall within the
statutory linmts and are not excessive in light of the guidelines
provided by Section 274A(e)(5) of the Act and 28 CFR 68.50(c)(2)(iv).

Concl usi ons of Law

(1) Respondent has violated Section 274A(a)(1)(B) of the Inmm gration
and Nationality Act (8 U S.C. 1324a(a)(1)(B)) by:

(a) Failing to prepare the Enploynent Eligibility Verification Form
(Form 1-9) for each of the followi ng enployees, all of whom were hired
by Respondent after Novenber 6, 1986 for enploynent in the United States:

Jesus Gonez- Cuebas
Bill Biavia

Robert Johnson

Enri que Martinez
Jose Carl os Pedroza
| gnaci o Tuscano

SOk wWNE

(b) Failing to ensure that the follow ng enployees, hired after
Novenber 6, 1986, for enploynent in the United States, properly conpleted
Section 1 of the Forml-9:
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1. Joaquin Aguirre
2. Ricardo Gonzal ez
3. David Aguirre-QGQuznan

(c) Failing to conplete Section 2 of the FormI-9 properly for the
foll owi ng enpl oyees, hired after Novenber 6, 1986, for enploynent in the
United States:

1. Jose Villa
2. Felipe Vega

(d) Failing to present a Form1-9 for the foll owi ng enpl oyee, hired
after Novenber 6, 1986, for enploynent in the United States:

1. Manuel Casteneda

(2) The total fine of $5000 sought in the Anended Conplaint is
appropri at e.

CRDER
IT 1S HEREBY ORDERED t hat :

1. Respondent pay a civil noney penalty in the anount of $490 for
each of the six violations with regard to the failure to prepare the
Enpl oynent Eligibility Verification Form (Form1-9); $325 for each of the
three violations with regard to failure to ensure that the enployees
properly conpleted section 1 of the Form1-9; $325 for each of the two
violations with regard to failure to conplete properly Section 2 of the
Form 1-9; and $435 for the one violation with regard to failure to
present a Form1-9, for a total of $5, 000.

2. The hearing previously continued is hereby cancell ed.

3. This Summary Decision and Oder is the final action of the
Adm ni strative Law Judge in accordance with Section 68.50(b) of the Rules
as provided in Section 68.52 of the Rules, and shall becone the final
order of the Attorney General unless, within thirty (30) days from the
date of this Summary Decision and Order, the Chief Adm nistrative Hearing
Oficer shall have nodified or vacated it.

Dated: July 27, 1990

EARLDEAN V. S. ROBBI NS
Adm ni strative Law Judge
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